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               M.S. 05 of 2010 
Sri Haren Barman & Anr Vs Sri Madhu Goswami 

HIGH COURT FORM NO- (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

DISTRICT- BONGAIGAON 

       IN THE COURT OF MUNSIFF AT NORTH SALMARA : ABHAYAPURI  

Present- Amarendra Hazarika, A.J.S. 

Tuesday the 10th day of March, 2015 

 

                 Money Suit No.05/2010 

1. Sri Haren Barman, 

                 S/o. Narayan Barman, 

2. Sri  Sunil Barman, 

 S/o Late Gagan Barman, 

Both are resident of Vill. Ghilaguri 

                Part-II, P.S. Abhyapuri, P.O. Ghilaguri,  

                Dist. Bongaigaon, Assam.                 

                                              .................. Plaintiffs 

                           -Vs- 

                Sri Madhu Goswami, 

                S/o. Late Rai Mohan Goswami, 

R/o. Vill. Ghilaguri Part-I,  

P.S. Abhyapuri, P.O. Ghilaguri,  

                Dist. Bongaigaon, Assam.                 

                ................ Defendant  

 

This suit coming for final hearing on 10-03-15 in presence of 

Mr. T. Rahman, Advocate of the plaintiffs 

Mr. S. Hussain Advocate of the defendant 

And stood for consideration to this day, the court delivered the following judgment. 
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                          J U D G M E N T 

                          (Suit for Damages) 

1. The plaintiff’s case in brief is that the defendant has instituted a criminal 

case on 18.02.2008 before the in-charge of North Salmara O.P. against the 

plaintiffs stating inter alia that on 28.01.2008 one Madhubala Barman gave 

turmeric to the defendant for sale and on that very evening when the 

defendant went to return back the sale proceeds of the turmeric to Madhu 

Bala, the plaintiffs along with Karu Barman, Prasanta Barman and Indra 

Barman have assaulted the defendant suspecting him for criminally 

trespassing into the house of Madhubala Barman and accordingly a case 

was registered U/s 143/447/341/323 I.P.C. against the plaintiffs. During 

trial as no evidence was established against the plaintiffs they have been 

acquitted by learned S.D.J.M. North Salmara : Abhyapuri. Due to malicious 

acts of the defendant for falsely and vexatiously implicating the plaintiffs, 

they suffered severe and irreparable damage to their social status, 

reputation, dignity and honour in the society. Hence this case. The plaintiff 

prays for a decree for realization of Rs.1,00,000/- (Rupees One lac) only as 

damage with cost of the suit.  

 

2. After receiving of summons defendant appeared and filed his written 

statement. The defendant denied the case of the plaintiff and taken the 

plea that suit is barred by limitation, not maintainable and there is no cause 

of action etc. The defendant also denied case of the plaintiff. The defendant 

prayed to dismiss the suit. 

 

3. Upon pleadings of both the parties and document submitted thereon and 

after hearing both the parties the following issues are framed by my 

learned predecessor in office: 
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1. Whether there is any cause of action for the suit? 

2. Whether the suit is bad for non joinder of necessary parties? 

3. Whether the plaintiffs are entitled to claim damage of 

Rs.1,00,000/- from the defendant? 

4. To what other relief/reliefs the plaintiffs are entitled to? 

 

4. I have gone through the pleadings of both the parties, the evidence on 

record and perused the relevant documents and also considered the 

submissions made by the learned counsels for and on behalf of both the 

parties. The plaintiffs adduced evidence of 3 (three) witnesses. The 

defendant did not adduced evidence. Arguments were heard. 

 

5. DISCUSSIONS, DECISION, AND REASONS THEREOF: 

 

My decisions on the above issues are as follows:- 

 

6. ISSUE NO.1: 

Cause of action is bundle of facts. The plaintiffs claimed that the defendant 

prosecuted them with malicious intention which the defendant has denied.  

Further this issue is also not pressed at the hearing. Hence I do find cause 

of action for this suit. Therefore this issue is decided in affirmative in favour 

of the plaintiffs.  

    

7.  ISSUE NO.2: 

P.W.1 Sri Sunil Barman, the plaintiff no.2 during cross examination 

deposed that he has not added the I/o of P.R.C. Case No.143/2009 as party 

to this case. During the argument learned counsel for the defendant argued 
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that the suit is liable to be dismissed because the plaintiff has not 

impleaded the State of Assam and the I/o concerned who are the 

necessary party to this suit. The defendant has not adduced any evidence 

in this instant suit and the learned counsel for the plaintiffs pointed out to 

the fact that the the State of Assam and the I/o concerned are not the 

necessary party to this suit.  

 

8. Now, upon consideration of the matter I found that the State of Assam and 

the I/o concerned who investigated the P.R.C. Case No.143/2009 are not 

necessary party to this suit because the plaintiffs have not sought any relief 

against them. Therefore this issue is decided in negative in favour of the 

plaintiffs.  

 

9. ISSUE NO.3: 

   P.W.1 in his evidence in chief deposed that the defendant without any 

reasonable cause lodged a false Ejahar on 08.02.2008 before the in charge 

of North Salmara police out post against him and 4 others. The ejahar was 

registered in Abhayapuri P.S. under section- 143/447/341/323 I.P.C. 

against him and 4 others. The I/o investigated the case and filed charge 

sheet against him and 4 others. The P.R.C. Case No. 143/2009 was 

dismissed on contest and the learned S.D.J.M. North Salmara : Abhyapuri 

pronounce judgment on 30.04.2010 giving clear acquittal to all accused 

including him and plaintiff no.1. He proved the judgment and order dated 

30.04.2010 passed by the learned S.D.J.M. North Salmara : Abhyapuri in 

P.R.C. Case No. 143/2009 as Ext.1. The defendant lodged the ejahar in 

police station with a view to harass them and take revenge against them for 

past enmity. Due to his impleadment in P.R.C. Case No. 143/2009 his 

position in the society degraded. In this regard he sent a pleader notice to 
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the defendant on 08.10.10 claiming compensation which he proved as 

Ext.2. Against which the defendant sent a reply notice which has been 

proved as Ext.3. Therefore he pray for damages of Rs. 1,00,000/- from the 

defendant. He further exhibited a document alleged to be the handnote of 

defendant as Ext.4. During cross examination he deposed that he do not 

know the content of his evidence in chief. On 28.01.2008 at about 7.30 

Madhu Goswami was physically assaulted at the house of Madhu Barman. 

He paid the expenditure of the treatment of Madhu Goswami which caused 

due to assault and he along with other accused persons of P.R.C. No. 

143/09 also paid expenditure of food articles for 3 days.  

 

10. P.W.2 Sri Haren Barman, the plaintiff no.1 deposed the same evidence in 

his evidence in chief as P.W.1 deposed in his evidence in chief. During cross 

examination he deposed that he paid the expenditure of the treatment of 

Madhu Goswami which caused due to assault and he along with other 

accused persons of P.R.C. No. 143/09 also paid expenditure of food articles 

for 3 days.  

 

11. P.W.3 Sri Paran Barman deposed that the defendant without any 

reasonable cause lodged a false Ejahar on 08.02.2008 before the in charge 

of North Salmara police out post against the plaintiffs and others. After 

investigation the I/o filed charge sheet against the plaintiffs and others. 

The P.R.C. Case No. 143/2009 was dismissed on contest and the learned 

S.D.J.M. North Salmara : Abhyapuri pronounce judgment on 30.04.2010 

giving clear acquittal to the plaintiffs including others. The ejahar lodged by 

the defendant was totally false, baseless, imaginary and same lodged only 

to harass the plaintiffs for reason of past enmity. Due to the impleadment 

of plaintiffs in P.R.C. Case No. 143/2009 by the defendant their position in 
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the society degraded. During cross examination he deposed that he had 

been called for amicable settlement of the case but he did not go.  

 

12. Now, the Hon’ble Madhya Pradesh High Court in Jagdish Ratore Vs. 

Nathuram reported in 2007(1)MPJR107 held that “in an action for 

malicious prosecution, plaintiff must prove: 

(i) that he was prosecuted by the defendant; 

(ii) that the proceedings complained of terminated in favour of plaintiff if 

from their nature they were kept of so terminating; 

(iii) that the prosecution was instituted against him without any reasonable 

or probable cause: 

(iv) that the prosecution was instituted with a malice intention, i.e., not that 

mere intention of carrying the law into effect, but that an intention which 

was wrongful in point of fact; 

(v) that he has suffered damage to his reputation or to the safety of person 

or to the security of his property”. 

 

13. In the instant case in my hand first of all the plaintiffs have not impleaded 

the Investigating officer of P.R.C. Case No. 143/2009 as a proper party to 

this suit. Although the I/o concerned is not a necessary party to this suit 

but in my considered opinion he is a proper party and without whom no 

effective decree could be passed because the entire investigation of P.R.C. 

Case No. 143/2009 has been conducted by the I/o concerned and it is he 

who filed the charge sheet on the basis of which the trial of P.R.C. Case No. 

143/2009 started against the plaintiffs. The I/o concerned could have filed 

final report if the evidence were deficient.  

 

14.  Further the plaintiff in his plaint stated that the F.I.R. was lodged on 
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18.02.2008 but all the P.W.s in their evidence deposed that F.I.R. was 

lodeged on 08.02.2008 which is a clear contradiction and great variations 

between pleading and proof. Further the plaintiffs also not produced the 

copy of the F.I.R. trough which the defendant initiated criminal proceeding 

against the plaintiffs.  

 

15. The P.W.s simply stated that the defendant lodged the F.I.R. only to 

harassh the plaintiffs and due to previous enmity. But the witnesses failed 

to prove the malice on the part of the defendant. Moreover the P.W.1 and 

P.W.2 has admitted in their cross examinations that they paid the 

expenditure of the treatment of defendant which caused due to assault and 

they along with other accused persons of P.R.C. No. 143/09 also paid 

expenditure of food articles for 3 days. Now, if the plaintiffs did nothing 

wrong why they paid the expenditures? Hence from the said fact it may be 

presumed that the plaintiffs had committed some short of wrong.  

 

16.  The Hon’ble Karnataka High Court in W.E. Sathyanarayana Vs. W.S. 

Vijayakumar reported in ILR 2007 KARNATAKA 4851 held that “the 

plaintiff is claiming damages on the ground of malicious prosecution, he is 

required to prove the malicious prosecution and unless that is proved, 

granting of decree for damages does not arise. Even assuming that 

the written statement is not filed, the Court is not precluded from 

examining the plaintiffs case on merit to grant a decree. All prosecution 

cases which ended in acquittal cannot be treated as malicious 

prosecution, unless the malice is established by the plaintiff. 

Plaintiff is not disputing that defendant had only filed a complaint and it is 

not prosecuted by him. If the State prosecutes the case for a period of four 

years, no malice can be attributed to the defendant. The complaint of the 

defendant is not only entertained, but charge sheet is also filed. That being 
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so, I do not find that there is any material to show the malicious 

prosecution and the defendant being only a complainant, he cannot be 

made liable for damages on the ground of malicious prosecution”. 

 

17. In the instant case in hand although the P.W.1 exhibited i.e. Ext.4 a   

document alleged to be executed by the defendant but failed to prove the 

same as per section- 67 of Indian Evidence Act, 1872. Hence the plaintiffs 

totally failed to prove the malice on the part of defendant.  

 

18. In view of the aforesaid discussions I hold that the plaintiffs are not 

entitled to claim damage of Rs.1,00,000/- from the defendant as they have 

failed to prove their case. Hence this issue is decided in negative against of 

the plaintiffs.  

 

19. ISSUE NO.4: 

In view of decision and discussion made in issue no. 3 I hold that the 

plaintiffs are not entitled for any other relief(s) as prayed for. Hence this 

issue is decided in negative against of the plaintiffs.    

        Accordingly the issues are decided.    

                              O R D E R 

            This suit is dismissed on contest with cost.  

                    Prepare decree accordingly. 

Given under my hand and seal of this court on this 10th day of March, 2015.  

               

TYPED BY ME                    AMARENDRA HAZARIKA 

                                        MUNSIFF    

                             NORTH SALMARA : ABHYAPURI                             
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                          A P P E N D I X 

 

 PLAINTIFF  EXHIBITS:- 

 

EXHIBIT-1:  Certified copy of the judgment and order dated 30.04.2010 passed in 

P.R.C. Case No. 143/2009,  

EXHIBIT-2:  Advocate Notice dated 08.10.2010, 

EXHIBIT-3:  Reply Notice dated 20.10.10 and 

EXHIBIT-4:  Hand Note of defendant. 

  

DEFENDANTS  EXHIBITS:- 

 

NIL. 

 

PLAINTIFF’S WITNESSES: 

 

P.W.1: Sri Sunil Barman, the plaintiff no.2, 

P.W.2: Sri Haren Barman, the plaintiff no.1 and  

P.W.3: Sri Paran Barman. 

 

DEFENDANT’S WITNESSES: 

 

NIL.  

                        

    

                                AMARENDRA HAZARIKA 

                                      MUNSIFF    

                            NORTH SALMARA : ABHYAPURI    


